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A CORPORATION PROMOTER’S LIABILITY 
AND RELATION TO SUBSCRIBERS 
FOR STOCK. 





A late case decided by the Supreme 
Court of Michigan shows a material, but 
wholly inadequate, step taken toward the 
rectification of a fraud, and teems with sug- 
gestiveness of needed legislation. See Tor- 
rey v. Toledo Portland Cement Co., 
122 N. W. 614. 

That case showed the organization of a 
corporation to manufacture cement. It 
was capitalized for $500,000. Its total 
assets was land purchased for less than 
$10,000. Ninety thousand dollars in stock 
was issued to promoters for which no con- 
sideration had been paid than as above 
stated. 

These promoters represented to subscrib- 
ers whom they induced to pay par value for 
stock, that there was no promotion. stock 
and the entire proceeds of $500,000 in 
stock, less a commission of ten per cent, 
would go into the plant of the company. 
It was also represented that each purchaser 
would “enter the company on the same 
footing as all other stockholders and there 
was to be no preferred stock.”’ 

As soon as it was learned that promo- 
tion stock had been issued and that other 
important facts were concealed, the enter- 
prise collapsed, and the court decreed that 
its affairs be wound up. 

It was decreed also that these promoters 
pay such amount as would place them on 
the same basis as the other ‘stockholders. 

We say this relief was a step in the right 
direction, but in all equity and justice the 
promoters should have been compelled to 
make the subscribers, whom they had de- 
frauded, whole, that is to say, the assets, if 
any, of the defunct corporation, should 
have been divided among the real subscrib- 

ers and the defrauding promoters been 
decreed against for any deficiency. 


This eyen might have been incomplete 
justice, if creditors were not full: paid, 
Neither people solicited to take stock nor 
others asked to extend credit should be 
considered to be dealing with a corporation, 
except as in protection of their rights, un- 
less every material statement made to in- 
duce a subscription or obtain credit is true, 
and personal liability to the extent of dam- 
age sustained should be fixed upon pro- 
moters, and also on directors. Indeed di- 
rectors should be considered in the light 
of promoters, with personal responsibility 
as such, until every dollar of capital stock, 
represented as subscribed for, is actually 
taken and paid for. ; 

But even that, perhaps, would not amply 
secure confiding creditors or capital stock 
subscribers against the machinations of an 
army of those who live mosfly by. their: 
wits, without financial responsibility back 
of their representations. The law ought 
to be, that any material misstatement of a 
fact in procuring stock subscriptions or 
credit to a corporation should ‘constitute 
the obtaining of these things by false pre- 
tenses. ‘ 

Even, then, there would be a wide field 
left for the exuberant imagination of pro- 
moterstorevelin. Aspuffers of stock they so 
far exceeded puffers of wares and mefchan- 
dise, as even toexcite the latter’s admiration 
and envy. But they should be made crimi- 
nally responsible for actual misrepresenta- 
tion and wilful concealment of existent 
facts regarding actual assets and’ obliga- 
tions of the corporate enterprises they are 
promoting. . 

The Michigan court holds that promot- 
ers sustain a fiduciary relation toward 
other stockholders and creditors, but it 
does not seem true, that adequate justice 
is meted out to them in merely decreeing 
they should pay for unpaid stock standing ~ 
in their names. ‘They could simply say 
we have not the wherewithal, and the or-- 
iginal confidence game that had been play- 
ed upon the public would be visited with no 
practical penalty. A mere civil ‘judgment 
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the ubiquitous and effervescent promoters. 

If irresponsible representations may 
even gather the coin for temporary handl- 
ing, this tides over times in which the 
makers of representations could be hon- 
estly employed. A judgment over might 
have little of detriment in it to them or of 
benefit to others. 


There exists large encouragement for 
the accumulation of capital for meritorious 
enterprises, directly appealing to the dis- 
coverers of new and useful avenues for 
its employment, without the doors being 
opened too wide for what the Michigan 
court calls “‘wildcat transactions,” with col- 
lapses and their trails of disaster to affect 
conservative investment. 3 


The Michigan court well says: “If. the 
assertions of honest belief of those deal- 
ing in wildcat transactions and in the af- 
fairs of high finance were allowed as a 
defense, few could be held liable. These 
parties concealed when they should have 
disclosed the facts. They stated what was 
not true in their prospectus to obtain sub- 
scribers to the stock.” But, as we have 
said, they merited some other judgment 
against them than merely being compelled 
to pay for the stock that was issued to 
them. They should be punished like com- 
mon, everyday, swindlers, and every bona 
fide creditor and honest investor should be 
allowed to pursue them to recover one 
hundred cents on the dollar of what they 
had been defrauded. Ofherwise there is 
discrimination in favor of this species of 
fraud. The Michigan court quoted the 
following as sustained by abundant author- 
ity: “The well-settled doctrine, that pro- 
moters cannot secretly obtain profits from 
the corporation they cause to be organized 
and launched into business world without 
being responsible to it therefor can be 
easily evaded by their organizing the cor- 
poration, taking part of the stock ostensibly 
at the full par value in cash, but really 
paying nothing therefor, and then inducing 
others to take the balance of the stock in 
ignorance of the facts, paying full value 





therefor into the corporate treasury,” if 
such transactions can stand. 

But real justice is not fully subserved 
by leaving it a question of the promoter’s 
obligation to the corporation. Promoters 
should be compelled to take up stock sold 
to others for full value, and it should be 
made a penal offense for directors to issue 
stock where they have previously permitted 
any issue of stock which has not been prop- 
erly paid for. 





NOTES OF IMPORTANT DECISIONS. 








MUNICIPAL CORPORATIONS — ORDI- 
NANCE INVALID AS CONFERRING UN- 
LIMITED DISCRETION ON CITY OFFICER. 
—Among the city ordinances of Chelsea, Mass., 
is the following: “No person shall occupy, 
use or maintain any building for the purpose 
of picking, sorting or storage of rags without 
a permit in writing from the chief of the fire 
department.” ‘In the case of Commonwealth v. 
Moletsky, 89 N. EB. 245, the defendant appealed 
from a conviction of its violation. The Su- 
preme Judicial Court of Massachusetts admits 
that it is “within the power of municipal au- 
thorities to decide that rags are more inflam- 
mable than many other articles and that the 
business of picking, sorting or storing them in- 
volved peculiar danger of fire, and, therefore, 
that ordinances properly might be passed to 
regulate the materials and construction of 
buildings used for that business and to pro- 
vide for the inspection and fix the mode of use 
of such buildings,” as has been, in effect held 
by a great number of cases, a long list being 
cited. But where as other sections of the or- 
dinance provide, the materials and construc- 
tion of buildings to be used for this purpose 
are specified, it is asked can the city condition 
their use upon such permit where no rules are 
provided for the exercise of the chief’s judg- 
ment? It had been held (Winthrop v. Choco- 
late Co., 180 Mass. 464, 62 N. BE. 969), that his 
action in revoking a permit may be appealed 
from, but it is said his refusal to issue a per- 
mit is final. “It is left entirely to his untram- 
meled discretion whether the business of keep- 
ing or sorting rags shall be carried on at all 
in Chelsea, or whether, if carried on, it shall 
be confined to. persons of one nationality or of 
one way of thinking in religion or politics.” If 
this observation is true, what the court after- 
wards says abqut the pursuit of a lawful busi- 
ness not being subject to an unbridled discre- 
tion, though such business is subject to regu- 
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lation, is correct. But is it true, that the ac- 
tion of an officer in revoking a permit is ap- 
pealable, while his refusal to grant a permit 
is not appealable, under such an ordinance? 
If the revocation is reviewable, is not the de- 
nial reviewable? Is it necessary to distinguish 
between destroying and.investing one, with a 
status under the ordinance? And should not 
both acts rest upon the same measure of 
right? The revocation should be made, if the 
permit was improvidently granted. It should 
be granted or’ refused under similar condi- 
tions to all impartially. It seems to us that 
the ordinance is impliedly thus qualified and 
this is in fact no granting of an untrammeled 
discretion. For example, if the chief were him- 
self to formulate rules containing any such ex- 
ceptions as the court indicates might influ- 
ence him, a court would declare such rules 
void and compel the chief by mandamus to is- 
sue a permit where such rules were offered in 
excuse for refusing a permit. The attempt to 
confer a merely arbitrary power we concede 
to be beyond the power of a municipality, but 
we doubt whether the ordinance in question 
should be so construed. 








THE POST-MORTEM ADMINISTRA- 
TION OF WEALTH. 





Death is the great conveyancer. To-day 
we Own our property, to-morrow death 
works a transmission to others. It fulfills 
the conditions upon which settlements and 
trust deeds depend. It sets in operation 
the law of intestate succession and gives 
effect to wills. Thus in our own country 
property to the value of billions of dollars 
passes each year under some form of post- 
mortem administration. In all such admin- 
istration trust companies have a peculiar 
interest, but for the sake of simplicity, let 
us confine our attention to testamentary ad- 
ministration and consider our subject from 
the viewpoint of a person about to make a 
will. 

Requisites of a Testamentary Adminis- 
tratioit.—The first requisite of a proper 
testamentary administration is a properly 
planned will. The second requisite is a 
carefully prepared will. The third requi- 
site is the selection of proper executors 
and trustees, 





Planning a Will—The first thoughts of 
a person about to-make a will relate to its 
plan—(1) what property he may give, (2) 
to whom he will give it and (3) whether 
his gifts shall be absolute, conditional or in 
trust. With these points in mind the wise 
testator seeks sound legal advice. He re- 
members that many things, expected and un- 
expected, may or may not happen before or 
after his death. The amount or character of 
his property may materially change. His real 
estate may be converted into personal prop- 
erty or vice versa. His securities may be 
paid off or otherwise changed in form. 
The value of his propertv may increase or 
decrease. Innumerable changes may occur 
through marriage, birth or dead, among 
the objects of his bounty. His own condi- 
tion may change so that he may no longer 
have capacity to amend his will to meet 
new conditions as they arise. In short, not 
only probabilities, but possibilities, must be 
considered and the will planned accord- 
ingly. 

Writing a Will—In the preparation of 
no legal document is the inaccurate use or 
location of a word or phrase more serious 
than in a will. Under the most favorable 
conditions every person experiences diffi- 
culty in writing the English language so - 
as to convey his exact meanings beyond the 
possibility of a misunderstanding or @ 
double reading. In testamentary writing 
this difficulty is increased tenfold, for the 
writer must look into the future and pre- 
pare an instrument which is to deal with 
such conditions as time may bring to the 
testator, his family and estate. 


Insurance of Wills—A will cannot be 
insured against a contest as can a house 
against a fire. The only known method of 
iftsuring a will is to employ the most skill- 
ful of professional experts to draw the will 
in the first instance, or to vouch for its 
accuracy before death renders amendment | 
impossible. No one can prevent a judicial 
inquiry into testamentary capacity, but 
much may be done to prevent disputes con- 
cerning the meaning and legal effect of the. 
instrument, and to render litigation improb- | 
able. The will of Samuel J. Tilden is a far- . 
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famed, but unfortunate, example in testa- 
mentary writing of what “might have 
been.” It is not generally known that in 
scrutinizing that will the late James C. Car- 
ter pointed out the very defect that proved 
fatal and that the governor’s failure to 
make the correction was due to his pro- 
crastination in directing Mr. Carter to pre- 
pare an amendment. As Hon. John Bige- 
low puts it, Governor Tilden was “surprised 
by death before he had executed his in- 
tention to profit by the counsel” of Mr. 
Carter. Thus it appears that a letter or 
telegram from Greystone doubtless would 
have saved the Tilden will. 

Trust companies, as prospective execu- 
tors and trustees, have a special interest in 
proper testamentary writing that they may 
accept such trust business as comes to them 
without being subjected to unknown lia- 
bilities in the performance of duty. Con- 
sequently, they have done much for the bet- 
terment of testamentary writing, but still 
the safe and sound will is the exception, 
rather than the rule. In America, where 
testators subject their wills to a rigid crit- 
ical interpretation before death, fully three 
out of five discover satisfactory reasons 
for making amendments. Most testators, 
however, seem to proceed on the theory 
that it is better to let their estates take 
the chance of defending a cheap or home- 
made will at any cost rather than them- 
selves to take the necessary steps to insure 
a proper document. Thus it is that an 
undue number of estates pass under defec- 
tive or ambiguous wills, creating family 
feuds and paying what may be termed sal- 
vage to the legal profession. 

Americans do not appreciate the value of 
constructive law. American lawyers and 
law schools need more to stimulate English 
patience and perseverance in the prepara- 
tion of legal documents. Their attention 
is rivited upon the remedial at the expense 
c the constructive. While in case of dis- 
aster the proper handling of a wreck is as 
necessary in law as at sea, constructive law 
is of equal if not greater public utility, for 
it insures peace and prosperity and, in the 
case of wills, prevents disruption of fam- 





ilies and a ruinous waste of assets. Con- 
structive law should receive more attention 
than it has in the past, and law schools 
should aim to turn out architects-at-law as 
well as masters of the remedial arts. 
When laymen and their advisers are 
more fully alive to the importance of bet- 
ter testamentary writing, litigation con- 
cerning wills will be materially less, testa- 
tors will act with more confidence, families 
will be more harmonious, beneficiaries will 
fare better and executors and trustees will 
be more free from personal liability. 
Human Agency in Administration.—Let 
us now consider from the testator’s view 
the human agency upon which he must rely 
to carry the plan of his will into effect. 
We must accept the testator’s point of view, 
for he is entitled to make his own selection. 
When a person makes a will and selects his 
executors and trustees he has_ several 
courses open—(1) he may select one or 
more individuals with or without bond; 
(2) he may select a trust company to act 
alone, or (3) he may select a trust company 
jointly with one or more individuals. Each 
one of these agencies has some advantages 
and some disadvantages over the other two. 
We cannot say that one of these agencies 
is always better than another, for the per- 
sonal equation varies with each selection. 


‘We are told that nature has not produced 


a perfect blade of grass, a perfect flower or 
a perfect fruit, and we might add that hu- 
man nature has never produced a perfect 
trustee ; but as one blade of grass, one flow- 
er, one fruit is more perfect than another 
so among trustees the testator has room for 
choice. 

The duties of executors and trustees are 
two-fold—they are not only business and 
financial, but also human and personal. A 
testamentary trust is more than a business ; 
it carries with it a confidence. Under some 
wills the business and financial sides pre- 
dominate, but there is always present a feat- 
ure incident to the lives, character and wel- 
fare of the beneficiaries. This element of 
post-mortem administration demands a 
most delicate touch of human kindness, 
sometimes even paternal in its nature, often 
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sought and too seldom found. The execu- 
tor and trustee, whether individual or cor- 
porate, should command the respect and 
confidence, not only of the testator, but also 
of the beneficiary. Whether an individual 
or a corporate official, he should be one to 
whom the beneficiary not only may, but will 
be likely to, go for counsel and advice. In 
short, he should be one who will take a per- 
sonal interest in the welfare of the benefici- 


ary, and conscientiously, with gentleness 


and firmness, carry out the wishes of the 
testator as the first law of his being. 

Safety of the Estate-—The prime factor 
in post-mortem administration is the safety 
of the estate. It often determines the se- 
lection of executors and trustees. The old 
method before the days of trust companies 
and surety companies was to rely upon the 
character and financial standing of the in- 
dividuals appointed, supplemented in some 
jurisdictions by individual bonds. Such ap- 
pointments have been the occasion of much 
unsatisfactory administration. They have 
resulted in loss both from embezzlement 
and dereliction of duty. To secure safety 
from these hazards trust companies and 
surety companies have each offered a solu- 
tion which has proved satisfactory to many 
testators. 

The plan advocated by surety companies 
is the appointment of individuals of known 
character and business ability under a legal 
or testamentary requirement that suitable 
bonds be furnished, preferably by a surety 
company at the expense of the estate. Such 
testamentary provisions are sometimes in- 
serted at the request of prospective execu- 
tors and trustees on the ground that the 
joint control of assets and the accompany- 
ing supervision of surety companies is an 
aid to proper administration, a protection 
against mistakes and a safeguard against 
the negligent or wrongful acts of employees 
or of a co-executor or co-trustee. The 
bonds thus advocated guarantee the estate 
against loss arising from dereliction of 
duty as well as from misappropriation of 
funds, 

The plan advocated by trust companies 
is their own appointment with or without 





the addition of one or more individuals as - 
co-executors and co-trustees. If a trust 
company is appointed, its capital and sur- 
plus stand as a guaranty for the perform- 
ance of its duty, but not as a guaranty for 
the performance of duty by a co-executor 
or co-trustee. Where the possibility of loss 
through a co-executor or co-trustee is not 
cut off by a surety company bond it is gen- 
erally well hedged about by a trust company 
for its own convenience and protection. 
The practice of trust companies acting as 
co-executors or co-trustees in assuming the 
custody of securities is in itself an inrport- 
ant element of safety. Some testators in- 
sert provisions in their wills looking to this 
end, often to the relief of their individual 
executors and trustees. 

Both plans of safety involve a corporate 
custody of securities, in one case joint and 
in the other absolute. They differ in that 
the liability of the surety company is limited 
to the amount of its bond, while the liability 
of the trust company is co-extensive with 


“the estate. The difference also extends to 


compensation. The former receives an an- 
nual premium as for insurance, while the 
latter receives no compensation except for 
the performance of its duty as executor or 
trustee. : 
In England a new feature’ has been in- 
jected into trusteeship. Corporations with 
powers somewhat corresponding to our 
trust companies are sometimes appointed 
custodian trustees for the purpose of hold- 
ing securities subject to the trust, while 
the other duties of the trust are performed 
by individuals known as managing trustees. 
Experience has shown that both surety 
companies and trust companies under proper 


capitalization and management offer excel- 


lent plans for reducing to a minimum the 
possibility of loss attending post-mortem 
administration. Thus the testator has at 
hand ample means for the protection of his 
estate from dangers to which it would 
otherwise be subjected. 

Wise Management.—To insure an estate 
against loss from embezzlement and dere- 
liction of duty is, of course, a wise precau- 
tion, but it is wholly negative in character. 
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The testator seeks affirmative qualities. He 
demands sound judgment, wise and efficient 
management during the whole term of the 
administration, but, above all, at its incep- 
tion, when an unwise exercise of discretion 
has often resulted as disastrously as em- 
bezzlement or dereliction of duty. 

The first duties under a will are perform- 
ed by the executor. After a thorough 
study and understanding of the will he real- 
izes on the testator’s assets, pays his debts 
and distributes the surplus or turns it over 
to trustees for investment according to the 
terms of the will. Where the duties of 
executors end the duties of trustees begin. 
The executor turns over the trust estate to 
the trustees in such form as the will directs. 
The trustee must thereupon review ‘the 
state of the investments and square them 
with the law and the terms of the will. If 
under the will the executors have already 
performed that duty the task of the trustee 
is much reduced. Thenceforth the duties 
of the trustee are those of investment and 
reinvestment and the collection and applica- 
tion or payment of income. Thus it is that 
the duties of executors are less routine in 
their character, more difficult to perform 
and more temporary in their nature than 
the duties of trustees. Consequently testa- 
tors are disposed to look more for mature 
experience and discretion in the selection 
of executors and less to longevity. In the 
selection of trustees, testators, in a large 
measure, seek the same qualities with an 
added care for a continuity of the trustee- 
ship during the trust term. The element 
of personal interest in the beneficiaries is 
usually more or less present in the mind of 
the testator in the selection of both execu 
tors and trustees and is frequently a deter- 
mining consideration, sometimes even at 
the expense of good business administra- 
tion. 

Individuals as Executors and Trustees.— 
While in the selection of individuals as ex- 
ecutors and trustees the testator has a 
wide range of choice, there are certain qual- 
ities which he cannot overlook. He must 
have integrity and ability and should have 
good business habits. In selecting such 





persons the testator usually relies on per- 
sonal acquaintance, observation and reputa-- 
tion. He looks with confidence upon per- 
sons of good personal habits and associa- 
tions, upon males rather than females, up- 
on married rather than unmarried men, up- 
on the man who has no adverse interest, 
who is morally sound, whose family is not 
extravagant, who has a means of livelihood, 
who does not live beyond his means, who 
has good and regular business habits, who 
is moderately successful, whose business is 
not speculative, who does not buy and sell 
on margin, who has a mind of his own but 
is not self-opinionated, and. who is free 
from prejudice, capable of discrimination, 
sound in judgment and considerate of the 
rights of others. 

This may be a high standard to set for 
post-mortem administrators of wealth, but 
to me it seems to be the true one. It cer- 
tainly is one the testators are continually 
applying and, therefore, should receive 
serious consideration in the selection of 
directors, officers and employees of a trust 
company if it is to attain any degrees of 
success in this important branch of its busi- 
ness. 

Kindred as Executors and Trustees.—In 
selecting executors and trustees the mind of 
the testator usually turns first to his family, 
then to his friends, business associates, le- 
gal advisers and trust companies. In his 
family he is most likely to find an element 
of personal interest which strangers do not 
possess. Yet so frequently are other qual- 
ities absent that no general rule can be 
stated as to the wisdom of placing post- 
mortem administration in the hands of kin- 
dred. So much depends upon the individ- 
ual, the estate and the will that each case 
must be a law unto itself. 

Fortunately, the testator is usually the 
best fitted to judge of the situation, For 
example, if the testator’s estate is small 
and is given absolutely to his wife she 
practically becomes the owner of the sur- 
plus and under ordinary circumstances she 
may well be entrusted with power over her 
own, If, on the other hand, the estate is 
large or somewhat involved or trusts are 
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present in the will, the necessity for outside 
assistance becomes more apparent. 

Where the will contains no trust, and the 
corpus is to be divided on the settlement 
of the estate usually there can be no objec- 
tion to the selection of executors because 
of interest or kinship. Where business 
qualifications, honesty and ability are suf- 
ficient and family jealousies not likely to 
be aroused, such appointments are eminent- 
ly proper. If, however, the will contains 
a trust very different, considerations neces- 
sarily enter into the selection of a trustee. 
Thus a beneficiary, whether a life-tenant or 
remainder-man, is an unfit person in law 
and in fact by reason of interest. Near 
relatives are objectionable for the same 
reason and because they are “less able:to 
withstand the importunities of benefici- 
aries.” In the same way, where a husband, 
wife, parent or other near relative is ap- 
pointed trustee, such relationship “is too 
often made an excuse for lax management, 
and the knowledge that a breach of trust is 
likely to be condoned not infrequently leads 
to a disregard of strictly legal manage- 
ment, which is the only safeguard of trust 
estates.” 

Lawyers as Executors and Trustees —In 
many respects the legal adviser is the logi- 
cal executor and trustee of his client’s es- 
tate. It is a recognized part of his busi- 
ness. He is acquainted with its duties and 
obligations. He is the testator’s confiden- 
tial adviser in all domestic, personal and 
financial affairs. He is acquainted with the 
wishes, purposes and estate of the testator 
more intimately than any other person. He 
is accustomed to weigh reasons and to 
advise in difficult situations. His mind is 
usually more free from prejudice, more 
amenable to reason and less subject to un- 
due influence of a beneficiary than a person 
otherwise situated. If wise in counsel and 
clothed with power and discretion he is 
often an important peacemaker between ad- 
verse interests. 

Nevertheless, the lawyer has the frailties 
of human nature, and trust funds are not 
always safe in his custody unless he gives 
ample bonds for the performance of his 


duty. Where, however, lawyers are com- 
petent and honest, the English practice of 
making the testator’s solicitor one of his 
executors and trustees has probably given 
more general satisfaction than the selection 
of any other class of individuals outside of 
his immediate family. 


Corporations as Executors and Trustees. 
—Trust companies have earned an excel- 
lent reputation as executors: and trustees 
and offer valuable qualities to the testator. 
They offer security of. assets, continuity of 
existence, experience, “business manage- 
ment, readiness of access, opportunity of 
favorable investment and due consideration 
for beneficiaries. In these respects the 
record of trust companies as a whole is 
most satisfactory and honorable. Where, 
however, trust company management is 
open to criticism, its defects relate to indi- 
vidual companies rather than trust com- 
panies as a class and arise from undue rou- 
tine in business, undue pressure of business 
on individual officials, disinclination to as- 
sume liability, a lack of proper self-inspec- 
tion and the unfortunate selection of direc- 
tors, officers, counsel and employees. Vigi- 
lance in these matters is soon discovered 
by testators, and is the price of corporate 
success in testamentary administratiow 


While the character and general reputa- 
tion of a trust company is often responsible 
for its appointment, yet in very many cases 
the personnel of its management is' de- 
cisive. Of the importance of the personal 
element in a trust company there can be no 
doubt ; it is much more the subject of dis- 
cussion among testators and their counsel 
and more often the determining factor than 
is generally supposed. 


Hon. Lyman J. Gage has well described 
the situation. He says: “Character and 
capital are the best assets of a trust com- 
pany. Its officers and directors, therefore, 
should be men of wide experience, men 
who have been tried and who devote them- 
selves with honorable zeal to the higtt duties 
of their positions.” : 

Combination of Counsel and Trust Com- 





pany.—Generally speaking, and without 
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specifying particular situations or testa- 
mentary conditions, the best results seem 
to have been attained in post-mortem ad- 
ministration of substantial estates by com- 
bining as executors and trustees a trust 
company and the testator’s counsel, some- 
times alone ana sometimes joined with one 
or more of the testator’s family or friends. 
Thus are secured the advantages of cor- 
porate management as well as personal re- 
sponsibility and individual discretion. 


This is not merely a personal view. It 
is the opinion of many persons, including 
some of the greatest financiers in this coun- 
try. To quote again from Mr. Gage: 
“Where the family counsellor acts with the 
trust company as co-trustee advantages are 
obtained which explain in a large measure 
the success of the trust company.” I might 
add that it is often an inducement for 
counsel to act if they know that they are 
to have the co-operation of a first-class 
trust company, with its experience and 
facilities for receiving and paying out 
money, making investments, safeguarding 
securities, keeping accounts and otherwise 
handling a multitude of details more or 
less burdensome to an individual. 


Conclusion.—W hatever we may think or 
say concerning executors and trustees, the 
fact remains that administration of property 
after death depends primarily upon the tes- 
‘tator. He may direct it into any channel, 
giving or withholding such directions, 
powers and discretions as seem to him best. 
As he has the power he must accept the 
responsibility. If he plans his will wisely. 
makes sure that it will stand the strictest 
scrutiny after death and selects his execu- 
tors and trustees carefully, requiring bonds 
where desirable, he may reasonably expect 
satisfactory results, but not otherwise. 


The trust company, after adopting prop- 
er business methods and squaring the hu- 
man agency behind the corporate name with 
the qualities which carry confidence and 
make individuals desirable for positions of 
trust, can render no greater service to itself 
and to the interests it is to serve than by 
educating the public as to the importance 





of a sound will and the advantages of cor- 
porate administration after death. 
Daniet S. REMSEN.* 
New York City. 


*Of the New York Bar, Author of “Remsen 
on the Preparation and Contest of Wills.” 








ABSTRACTS OF TITLE—LIABILITIES OF 
EXAMINER—INSURANCE, 





GLYN v. TITLE GUARANTEE & TRUST CO. 





New York Supreme Court, Appellate Division, 
First Department, June 4, 1909. 





A company undertaking to act for a purchaser 
of real estate as a conveyancer, who examines 
the title and advises whether it is good and 
marketable, assumes the duties of an individual 
attorney or conveyancer, and must exercise due 
care in investigating the title and disclose the 
result, and advise the purchaser as to what 
course he should take in view of the facts. 


One undertaking to act for a purchaser of 
land as a conveyancer who examines the title, 
and advises whether it is good and marketable, 
is chargeable with knowledge of encroachments 
on the property, patent on inspection, though 
such encroachments are apparently not of a 
character on which to found a claim of title to 
any part of the premises, since he must advise 
the purchaser of the exact character of the en- 
croachments, to the end that the purchaser may 
intelligently determine whether he will accept 
the title so incumbered. 


A policy insuring a purchaser of real estate 
against any defect of title affecting the prem- 
ises, or the interest of the purchaser therein, 
or by reason of the unmarketability of the ti- 
tle or by reason of liens or incumbrances at the 
date of the policy, but exempting “variations be- 
tween the location of the fences, stoops and 
the record lines,” is breached by encroachments 
on the premises arising from the fact that the 
stoop, the door cap, and pilaster newel post of 
the adjoining property encroached several inches 
on the premises. 


SCOTT, J.: The complaint was dismissed 
at the trial before any evidence was introduc- 
ed. This amounted practically to sustaining 
a demurrer to the complaint for insufficiency, 
and was erroneous if, in any aspect, upon the 
facts stated in the complaint, the plaintiff was 
entitled to any recovery. Abbott v. Easton 
(N. Y.), 88 N. E. 572. From the judgment en- 
tered upon the dismissal, the plaintiff appeals. 
The complaint attempts to state two causes of 
action. It ‘sets forth that in November, 1904, 
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plaintiff contracted to buy from one Wood the 
premises known as No. 47 East Sixty-Fifth 
Street in the city of New York, and from one 
Goodkind the premises known as No. 49 East 
Sixty-Fifth Street, and “retained and employ- 
ed the defendant herein to search the title to 
said premises;” that thereafter the defendant 
certified to plaintiff the title to premises No. 
47 East Sixty-Fifth Street, and said premises 
were conveyed to plaintiff on or about Decem- 
ber 1, 1904; that on December 23, 1904, de- 
fendant wrote to plaintiff's husband that it 
had completed the examination of the title to 
No. 49 East Sixty-Fifth Street, and that the 
letter contained the following statement: 

“The survey shows variations between the 
location of the fences, stoops and record lines. 
We can guarantee however that the stoop of 
the building may remain undisturbed so long 
as the same stands. Policy will state that 
no title can be insured to any land lying west 
of the centre of the westerly part of the party 
wall and the line in continuation thereof, nor 
east of a line parallel with Park Avenue and 
distant 134 feet westerly on both sides and 
the lines run through the walls, these cannot 
affect the marketability of your title. The lines 
on which we will insure only differ very slight- 
ly from the deed dimensions. There are no 
other incumbrances and objections to title ex- 
cept as above stated.” 


That, depending and relying upon said re- 
port, plaintiff took title to said premises No. 
49 East Sixty-Fifth Street; that a long time 
after she had taken title to said premises plain- 
tiff discovered that the stoop, the door cap, 
and the pilaster of No. 51 East Sixty-Fifth 
Street encroachd nine inches or more on the 
said premises No. 49 East Sixty-Fifth Street, 
and that the newel post of said stoop of No. 
51 East Sixty-Fifth Street encroached one foot 
and nine inches on said premises No. 49 East 
Sixty-Fifth Street, and that said encroachment 
had existed for over twenty years, and that 
such encroachments rendered the title to No. 
49 East Sixty-Fifth Street unmarketable; that 
in engaging defendant to act for her in search- 
ing the titles to said premises plaintiff did not 
engage the services of a lawyer, but relied 
entirely upon the defendant, as said defendant 
well knew; that defendant was careless and 
negligent and misled plaintiff to her damage. 





The second cause of action is based upon a 
policy of title insurance issued to plaintiff, 
wherein defendant insured plaintiff’s title to 
said premises No. 49 East Sixty-Fifth Street, 
excepting, however, from its contract of in- 
surance “variations between the location of 
the fences and stoops and the record lines, but 
the stoop of the building on the premises de- 
scribed in Schedule A may remain undisturbed 
so long as same stands.” The breach of the 
policy as alleged consists of the same encroach- 
ments of the door cap, pilaster, stoop, and 
newel post of No. 51 East Sixty-Fifth Street 
described in the first cause of action. . 

It will be observed that defendant under- 
took to act for plaintiff in two capacities—asa 
conveyancer who examined the title and under- 
took to advise her whether it was good and 
marketable, and as an insurer who undertook 
to insure that she had a good and marketable 
title. In the former capacity the defendant 
assumed the same responsibilities and owed 
to the plaintiff the same duty as if it had been 
an individual attorney or conveyancer. This 
involved upon its part the exercise of ‘due 
care and skill in investigating the titlé, and 
the utmost frankness toward the plaintiff in 
disclosing to her the result of its investiga- 
tions, and in advising her as to what course 
she should take in view of the facts which 
had been discovered respecting the title. It 
has assumed toward the plaintiff the relations 
of attorney, and thereby assumed all the obli- 
gations of an attorney to his client. Ehmer 
v. Title Guar. & Trust Co., 156 N. Y. 10, 50 N. 
E. 420. The encroachments upon the property, 
which were patent upon inspection and of 
which the defendant is chargeable with knowl- 
edge, consisted apparently of the overlapping 
upon plaintiff's premises of the ornamental 
and nonessential portions of the stoop and 
portico of the adjoining house, apparently not 
of a character to found upon it a claim of ti- 
tle to any part of the fee of plaintiff’s premises, 
but perhaps sufficient for the foundation of a 
claim to the right of support. Whether such 
encroachments would in point of fact render 


’ plaintiff’s title unmarketable is perhaps a ques- 


tion (Van Horn v. Stuyvesant, 50 Misc. Rep. 
432, 100 N. Y. Supp. 547), but it is apparent 
that they might to some degree interfere with 
the free development and improvement of the 
property, and to that extent might affect its 
market value.- At all events, it was due to the 
plaintiff that she should be advised of the ex- 
act character and nature of the encroachments, 
to the end that she might be able intelligently 
to determine whether or not she would accept 
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title to the property incumbered by these en- 
croachments. The only advice or information 
upon the subject, so far as appears, which the 
defendant communicated, was that contained 
in the letter above quoted. Clearly that letter 
was not calculated to convey to the lay mind 
the true facts of the case. It is true that the 
letter states that the survey shows variations 
between the locations of the fences, stoops, and 
record lines. It does not state what these 
variations are, and what follows in the letter 
was calculated, and no doubt intended, to lead 
plaintiff to believe that whatever variations 
were found were of slight importance, or of 
’ gone at all, and did not affect the marketabil- 
ity of the title. This letter falls far short of 
informing plaintiff of or even suggesting to 
her the true state of the encroachments upon 
the property. Upon the complaint as it stands, 
the first count, as we think, sufficiently alleges 
negligence and a failure of duty upon the part 
of defendant. 


The second count seeks to charge defend- 
ant upon its contract liability as insurer, and 
involves many of the same_ considerations 
which apply to the first cause of action. The 
policy insures plaintiff against “any defect or 
defects of title affecting said premises or af- 
fecting the interest of the insured therein, or 
by reason of the unmarketability of the title or 
by reason of liens or incumbrances at the date 
of the policy, excepting as the policy might 
save or exempt.” The encroachments describ- 
ed in the complaint, with the right of con- 
tinued support so long as they might stand, 
undoubtedly constituted an incumbrance upon 
the property referred to in the policy, for they 
were matters which might interfere with or 
prevent the free use and improvement of the 
property by the owner, and which the owner 
could not at will remove, and they are not in 
our opinion exempted from the operation of 
the policy by the words contained in the ex- 
emption clause, “variations between the loca- 
tion of the fences and stoops and the record 
lines,” for this clause makes no reference to 
the door cap and pilaster, which also overlap 
and encroach. It is objected that the com- 
plaint does not sufficiently allege damage. It 
contains as to each cause of action the general 
allegation that, by reason of the premises, the 
plaintiff has suffered damage in the sum of 
$12,608, with interest. It is true that the plain- 
tiff does not allege in her complaint any facts 
upon which the amount of her damage can be 
estimated. It is not necessary that she should 
do so, for her general allegation of damage is 
sufficient to permit proof of such damage as is 
the naturally and legally presumable conse- 
quence of the injury done her. Laraway v. 


Perkins, 10 N. Y. 371. She is entitled to re- 
cover the difference between the value of the 
property when purchased, as it was with the 
encroachments, and its value as it would have 
been if there had been no such encroachments, 
Kidd v. McCormick, 83 N. Y. 391. Whether or 
not there was any such difference is, of course, 
a matter of proof; but, if it should be estab- 
lished that there was a difference, the allega- 
tions of the complaint are sufficient to permit 
its recovery. 

The judgment appealed from must be re- 
versed and a new trial granted, with costs to 
appellant to abide the event. 


Note.—Dutics* and Liabilities of Abstractors 
of Title—General Remarks.—The business of ab- 
stracting titles is essentially different in England 
and America. In the former the state of the 
title is shown, either completely or incomplete- 
ly, by muniments of title in the possession of the 
vendor or seller, while in America this is shown 
by the public records under recording and regis- 
tration acts, these muniments or records being 
sometimes supplemented or defeated, as may be 
the case, by matters in pais. The English situa- 
tion places, as its necessary consequence, upon 
a vendor the duty of full disclosure of every in- 
strument which forms a part ‘of his title, and 
considering that disclosure is of the muniments 
in a vendor’s possession, abstracts could be, and 
were required to be made up with the greatest 
fullness and precision. As it is not our purpose 
to speak in a more than generally comparative 
way of the English rule, we merely refer to the 
case of Oakden v. Pike, 34 L. J. Ch. 620, 13 
W. R. 673, as an example of the exactness re- 
quired in an abstract to be furnished by a ven- 
dor. That case said, where the suit was by 
vendor for specific performance and the defense 
was that an abstract had not been: furnished: 
“The abstract so sent must be a complete ab- 
stract, because, if it be not a complete abstract, 
it in point of fact is not the delivery of an ab- 
stract. * Now, the question really seems 
to me to resolve itself into this—was that abstract 
a complete abstract, so far as it purported to ab- 
stract the will of Mr. Oakden? It appears to 
me that it was a complete abstract. The ground 
upon which it is contended that it was not a 
complete abstract is this—it did not set out the 
residuary clause; that is, a clause by which the 
testator devised all the residue of his estate to 
Mr. Oakden, the father of one of the vendors. 
Now, if the title depended upon that residuary 
devise, undoubtedly it was an incomplete ab- 
stract.” Then the court goes on to argue most 
elaborately, about the construction of the will 
in its entirety, and though the court holds it the 
duty of the vendor to furnish whatever could 
“by any possibility assist the purchaser in judg- 
ing of the question” of good title, this abstract 
was held good.. This case very plainly dis- 
closes that furnishing an abstract of title was 
an undertaking necessarily involving advice of 
counsel, as is also its acceptance or rejection. 
See other cases, such as Edwards v. Wickwar. 
35 L. J. Ch. 48; Blackburn v. Smith, 2 C. & K. 
561; 2 White & Tudor’s Lead. Cas. 557; Berry 
v. Young, 2 Esp. 640, note. It has been: ruled 





that a title is made out where it is proved, but 
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this is first shown where the facts necessary to 


_ make it out are specifically alleged on the abstract 


and are within the vendor’s power to prove. Parr 
y. Lonegrove, 4 Drew. 170. An abstract in Eng- 
land, therefore, greatly resembles what may be 
called an affirmative pleading with the burden on 
vendor to prove it, with privilege in vendee to 
inspect original documents. 

In America, however, the record is what gov- 
erns, and this record is constructive notice to 
the world, and it has been said it puts a purchaser 
within the rule of caveat emptor, unless by special 
agreement he is to be given an abstract of that 
of which he already has constructive notice. 
Espy v. Anderson, 14 Pa. St. 308; Symns v. 
Custer, 9 Kan. App. 210. Technically the 
vendor could offer immediately a deed, be- 
cause, constructively, the proposed purchaser 
knows what he is getting when he offers 
to buy. This technical view would not seem to 
be derogated from by the existence of matters 
in pais which might affect the record title, for 
constructively the purchaser knows how in the 
course of nature that might occur, and it is fa- 
miliar that open, adverse and notorious possession 
carries notice fully the equivalent of other bind- 
ing notice, and some states hold that the com- 
mon law rule of champerty applies. Doe v. 
Edmondson, 145 Ala. 557; Lyttle v. Fitzpatrick, 
24 Ky. L. R. 93; Godfroy vy. Dishbrow (Mich.), 
Walk. Ch. 260; Schneller vy. Plankinton, 12 N. D. 
561; Savage v. Bon Air, etc., Co., 2 Tenn. Ch. 
App. 504. But this doctrine does not obtain 
it would seem in the great number of states, but 
the deed is at least valid between the parties 
thereto. See Chesapeake Ry. Co. v. Washington, 
etc., R. Co., 199 U. S. 247; Allen v. Kennedy, 91 


» Mo. 324; Mustard v. Wohlford’s Heirs, 15 Gratt. 


329, 76 Ani. Dec. 200, 69 Cent. L. J. 237. 

The General Duties of American Abstractors. 
—If we extend, as it seems to us should be, the 
caveat emptor principle, then a general contract 
withe an American abstractor merely would pro- 
vide for a compilation of what appears on the 
face of public records to affect a vendor’s title, 
and instead of being an attorney to give general 
advice on the condition of a title, an abstractor 
is merely an expert searcher of records for in- 
struments which refer to the subject-matter of 
title or which fasten a lien thereon. See 68 Cent. 
L. J. 156. Thus, in Heinsen vy. Lamb, 117 Ill. 
549, it is said: “We understand an abstract, in 
a legal sense, to be a summary, or an epitome, of 
the facts relied on as evidence of title. Such be- 
ing its meaning, it might consist of a note of a 
single conveyance, as it always does where the 
patentee furnishes an abstract of his title. But 
an abstract, properly so called, must contain a 
note of all conveyances, transfers, or other facts 
relied on as evidence of the claimant's title, to- 
gether with all such facts, appearing of record as 
may impair it.” In Wacek vy. Frink, 51 Minn. 282, 
38 Am. St. Rep. 502, the court said: “The fair 
and reasonable import of defendant’s undertaking 
was to obligate him to make a full and true 
search and examination of the records relating 
to the title of the land, and to note upon the ab- 
stract every transfer, conveyance or other in- 
strument of record in any way affecting the 
title.” The case of Dodd y. Williams, 3 Mo. App. 
278, shows that in 1869 one Mason executed a 
deed of trust on property to which he first ac- 
quired title in 1870. Attorneys, making a spe- 
cialty of furnishing abstracts of title, omitted 








from their abstract ‘this ‘deed ‘of trust, and gave 
a certificate that “as per the county records and 
the county index to said records, the title to the 
real estate in question was gpod” in Mason’s 
‘grantee. The mortgage bemng foreclosed it was 
held there was no constructive notice whereby 
title under foreclosure was superior to that of 
Mason’s vendee and the search of the abstractors 
was sufficient. The court took the view that 
the deed of trust, being given upon land to which 
grantor had no title nor pessession, it carried no 
notice, but, as we suppose, if it had been other- 
wise, it would have been the abstractors’ duty to 
go back of the date of the conveyance to Mason. 
Therefore it may be said abstractors must ab- 
stract those things which carry constructive no- 
tice—that is, those things of record. The case 
we cite under the subhead infra, just as does the 
principal case, is by inference a strong case of 
the limitation we speak of. 3 
But this American idea also is apparent in 
statutes regarding the making of abstracts. Thus 
the case of Gate City Abstract Co. v. Post, 55 
Neb. 742, shows a statute providing for public 
security in bonded abstractors and upon their 
being issued a certificate to that effect, they may 
make abstracts which shall*be “prima facie evi- 
dence of the existence of the record of deeds, 
mortgages and other instruments and convey- 
ances and liens affecting the real estate men-~ 
tioned in such abstracts.” We take it, that this is 
the contemplated limit of their duties, certainly, 
that is as far as the prima facie correctness of 
the abstract could go. But still more clearly 
does this idea appear in providing that certain 
officers may be required, on the payment of 
statutory fees, to give abstracts of title. This 
being an official duty, the abstract is merely of- 
ficial knowledge. See Philadelphia v. Anderson, 
142 Pa. 357; Lusk v. Carlin, 5 Ill. 396; Ballinger 
v. Deacon, 44 N. J. L. 559; Van Schaick v. Sigel. 
58 How. Pr. (N. Y.) 211; Chicago T. & T. Co. 
v. Danforth, 236 Ill. 554. The St. Louis Court 
of Appeals ruled that it could not be held negli- 
gence in an examiner of title to fail to make in- 
quiry dehors the record to ascertain if there 
might be some possible defect in proceedings, or 
error in description of parties, where a court 
appeared to have jurisdiction, Keuthan v. St. 
Louis Trust Co., 101 Mo. App. 1. We consider 
this as tantamount to saying his employment, 
outside of express agreement, is to search, and 
compile information from, the public records. 


The Double Relation of Abstractor and Attor- 
ney.—It is not unusual for abstractors to en- 
gage, or be held to engage, to do more than 
search and compile the public records. Thus, in 
the case of Ehmer v. Title Guarantee & Trust 
Co., supra., it was said: “The defendant is a do- 
mestic corporation organized for the purpose, 
among other things, of examining and guaran- 
teeing titles to real estate for hire and profit. 
In all matters relating to conveyancing and 
searching titles it holds itself out to the public 
and assumes to discharge the same duties as an 
individual conveyancer or attorney, and hence in 
such transactions its duties and ‘responsibilities 
are the same.” Therefore, when defendant was 
employed to take charge of a real estate matter 
for a purchaser, and “search the title and secure 
for her a proper deed,” it was considered to be 
acting to the limit of what it held itself out to 
be. But it is seen that this was so because of 
the manner in which the abstract company held 
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itself out, viz.: that it would assume a two-fold 
responsibility, that of abstractor and attorney. 

The facts in this case showed the abstract 
company had actual notice of physical facts af- 
fecting the title and referred to such in its 
guarantee, which, though limited so far as it 
was a guarantee, assisted, rather than prevented, 
the conclusion that the company stood to its 
client as an attorney. 

Liability of Abstractors Under American Rule. 
—Taking it that an abstractor is merely a search- 
er of records, it will be seen that generally the 
certificates they give confine reports to what ap- 
pears of record, but the record appears by the 
decided cases to embrace any and every kind of 
instrument, fact or thing whose appearance on 
the record affects a title adversely. Deposit Co. 
v. Chisholm, 33 Ill. App. 647: Smith v. Taylor, 
82 Cal. 533; Taylor v. Williams, 2 Colo. App. 559. 
But the certificate may confine liability to a nar- 
rower compass. Thus, where an abstractor, un- 
der a statute giving bonded abstractors an of- 
ficial status, certified that a title was clear in the 
county clerk’s office, the district court clerk’s of- 
fice and the treasurer’s office, his bond was not 
liable where he omitted a prior mortgage in the 
office of the register of deeds. Thomas v. Car- 
son, 46 Neb. 765. And, if it comes down from 
a specified date, there is no liability for omission 
of a judgment prior to that date. Wakefield v. 
Chowen, 26 Minn. 379. And any omission by 
negligence must result in actual loss. Puckett 
v. Abstract & Invest. Co., 16 Tex. Civ. App. 320; 
Denton v. Nashville Title Co. 112 Tenn. 320. 
And, if by notice to abstractors before loss ac- 
tually ensues, this might have been obviated or 
lessened, notice should have been given.’ Roberts 
v. Abstract Co. 63 Iowa, 76, 69 Iowa, 673. 
If abstractor omits reference to a pending at- 
tachment suit, which culminates in a judgment 
and sale, there is liability. Security Abstract & 
T. Co. v. Longacre, 56 Neb. 469. Abstractor 
cannot evade his responsibility for omission of 
judgments against the property where there was 
given to plaintiff “a mass of leaves of paper,” 
which the abstractor called a “chain of title,” as 
what was done was calculated to mislead and did 
mislead. It was actionable negligence to fur- 
nish such a document, call it abstract, chain of 
title or what you will; for it was delivered and 
accepted as something on which a prospective 
purchased might base his decision to buy or not. 
Gilmore v. Hovey, 26 Mo. 280; Schade v. Gehner, 
133 Mo. 252; Reukert yv. Title Guar. & T. Co., 
102 Mo. App. 267. Where a will is incorporated 
as an item in an abstract, and its contents are 
not stated correctly, abstractor is liable where re- 
sulting injury could have been avoided by the 
exercise of reasonable care. Equitable B. & L. 
Ass’n. v. Bank, 118 Tenn. 678, 102 S. W. 901, 5 
L. R. A. (N. S.) 440. But the principle of the en- 
suing of actual loss does not require that a pur- 
chaser shall exhaust his remedy against the gran- 
tor or show he is insolvent, but that he is solvent 
may be set up as an affirmative defense. Hirsh- 
iser v. Ward (Nev.), 87 Pac. 171. See also Mo- 
range v. Mix. 44 N. Y. 315. In this case there 
was a recorded mortgage omitted and the ab- 
stract was held not “full and complete,” and ab- 
stractor liable. Generally it may be said an ab- 
stractor is not a guarantor of title and is bound 
for the exercise of reasonable care in his search 
and compilation. Mortgage & Inv. Co. v. Hughes, 
20 Fed. 39; Wacek v. Fink, 51 Minn. 282, 38 





Am. St. Rep. 502; Schade v. Gehner, 133 Mo. 
252. 

To Whom is Abstractor Liable—A leading 
case on this subject is that of Bank v. Ward, 100 
U. §. 105, in which there was a dissenting opinion 
by Ch. J. Waite and two associate justices. It 
held that the abstractor was only liable to his 
employer. The minority thought that “if a law- 
yer, employed to examine and certify to the re- 
corded title of real property, gives his client a 
certificate which he knows or ought to know is to 
be used by the client in some business transaction 
with another person as evidence of the facts 
certified to, he is liable to such other person re- 
lying thereon,” etc. The majority opinion appears 
to have considered this case from the aspect of 
attorney and client, while the minority looked on 
the attorney as a mere abstractor. The case of 
Young v. Lohr, 118 Iowa, 624, said the Ward 
case showed the attorney was “without knowl- 
edge as to the purpose for which the abstract 
was obtained. Therefore where the facts show 
that the applicant for an abstract is acting as 
agent the case is not within the ruling in the 
Ward case. In 1 Am. & Eng. Ency. Law, 

. 221, par. 3, it is said that “The general 
doctrine is that liability extends only to the per- 
son for whom the abstract is made; but there are 
well-considered cases holding that where a per- 
son makes an abstract for oue party to a trans- 
action, which he knows will be used, and which 
in fact is used, to influence the action of the other 
party thereto, he is liable to such other party,” is 
approved. See also Mallory v. Ferguson, 50 
Kan. 685, 22 L. R. A. 99, which cites and quotes 
from much authority. The Symns case holds 
that where the action is by a third party it must 
be alleged that the abstractor knew the abstract 
was to be used by plaintiff for the purpose of in- 
fluencing him. 

The length to which the Ward case went is 
best understood by the following remarks: “Tes- 
timony was introduced at the trial tending to 
show that there is a local usage in the district 
that the attorney examining the title of an appli- 
cant for a loan shall be considered also as acting 
for the lender of money, and complaint is made 
that the court below did not submit that evidence 
to the jury with proper instructions. Evidence 
of usage is not admissible to contradict or vary 
what is clear and unambiguous, or to restrict or 
enlarge what requires no explanation.” It is ad- 
mitted, however, that if the applicant had told 
the attorney the abstract was to be submitted to 
a certain proposed lender, he would have been 
liable. As to liability being restricted to that 
suffered by employer of abstractor, see Schade 
v. Gehner, 133 Mo. 252; Houseman v. Gerard, 81 
Pa. 256; Kahl v. Love, 37 N. J. L. 5; Dundee 
v. Hughes, ro Sawyer, 145. The case of Gate 
City Abstract Co. v. Post, 55 Neb. 742, recognizes 
this rule, but distinguishes as to a bonded ab- 
stractor under a statute intended to give “security 
to the public against errors, omissions and de- 
fects in abstractors,” and asks: “Who are the 
public within the meaning of this law?” And re- 
referring to “commen knowledge that titles are 
generally transferred,” etc., on the faith of such 
abstracts and that “an abstract has become the 
usual concomitant of every instrument evidencing 
an interest or ownership in land,” it deemed it 
“highly probable” the legislature intended to make 
such abstractors liable to those who rely on 
bonded abstractors’ certificates. ¢. 
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JETSAM AND FLOTSAM. 





WHAT IS A “BAR”? 


The stipendiary magistrate at Leeds gave an 
interesting judgment on August 5, upon a sum- 
mons which was taken out by the police under 
section 120 of the English Children Act, against 
a licensed victualler for permitting a child to 
be “in the bar of his licensed premises.” The 
section, which was imported into the Children 
Act from the abortive Licensing Bill, provides 
that “if a child is found in the bar of any li- 
censed premises, except during the hours of 
closing, the holder of the license shall be deem- 
ed to have committed an offense .. . .."; and 
in subsection 5 “the bar” is said to mean “any 
open drinking bar or any part of the premises 
exclusively or mainly used for the sale and 
consumption of intoxicating liquor.” The ques- 
tion before the stipendiary was whether a _ter- 
race adjoining the back of the tavern, together 
with a grassy slope leading towards a bowling- 
green, constituted “the bar” within the mean- 
ing of the section. The terrace was used as a 
pleasure-ground on which various kinds of re- 
freshment were supplied, and it was proved that 
at or about the time of the alleged offense 
something more than 40 per cent of the gross 
takings in this area resulted from the sale of 
food and non-intoxicants, leaving less than 60 
per cent attributable to the sale of beer and 
other intoxicating liquors. It was contended, 
however, that it was mainly used for such sale 
and consumption, and therefore formed “the 
bar.” 

The magistrate, in dismissing the summons, 
said that even if the place were a mere refresh- 
ment counter he would hesitate to find that it 
was mainly used for the sale and consumption 
of intoxicating liquor simply because the aggre- 
gate value of intoxicants sold exceeded that of 
the residue of the articles consumed. And where, 
as in the present case, there was a stretch of 
pleasure-ground frequented by persons who re- 
sorted there to partake of light refreshments 
in the open air while enjoying such other ameni- 
ties as the spot afforded, the license-holder was 
not brought within the penal provisions of the 
Act because many of the people preferred ale 
to tea. The place was certainly not a “bar” 
in any sense or signification which attaches or 
has ever attached to that word in common par- 
lance or English literature; and this was im- 
portant in construing a subsection which was 
intended, as he supposed, to prevent such eva- 
sions of the Act as would follow a strict, and 
inflexible interpretation of the word. The verb 
in the subsection was “means,” not “shall in- 
clude’; so that here was no reason to suppose 
that “bar” was to have meanings in addition 
to its popular significance (cf. The Corporation 
of Portsmouth v. Smith, L. R. 13 Q. B. Div. p. 
198). The case was not brought within the let- 
ter, and did not fall within the spirit of the 
Act. At the same time, he thought that if a 
place were on a particular day or at a particular 
hour used exclusively for the sale and consump- 
tion of intoxicants, the license-holder would not 
escape the penal provisiens of the statute by 
proving that at other times or on other occa- 
sions it was used wholly or mainly for other 
purposes. If the course of business were such 
that separate and distinct considerations were 
so plainly applicable to a particular day or to 
a definite period of time as to enable the court 
to sever and treat them separately, he thought 
it would plainly be open to the court to do so. 





CORRESPONDENCE. 





PRACTICE OF LAW BY CORPORATIONS. 
Editor Central Law Journal: 

I wish to commend your article on page 172 
of the Central Law Journal for September 3, 
1909, on the Practice of Law by Corporations. 
I think your position is absolutely correct. 

I should like very much to see a full discus- 
sion of this subject. It occurs to me, without, 
however, Having made a careful study of the 
matter, that statutes authorizing such practi’ 
are against public policy and might be held un- 
constitutional. In the states where no such 
statutes exist, it may be that Quo Warranto 
would lie against corporations engaged in such 
practice. 

I trust you will give further consideration 
to this matter. Very truly yours, 

EDGAR M. SWAN. 

Vancouver, Wash. 

[The questions suggested by our correspond- 
ent are quite interesting and will certainly 
demand our further attention. In the mean- 
time, we should welcome the views of any of 
our readers on the questions suggested.—Hd.] 








HUMOR OF THE LAW. 





At a dinner in Denver, John Mitchell praised 
the work of a noted corporation lawyer. 

“He is especially good in handling witnesses,” 
said Mr. Mitchell. “In his cross-examinations 
you never see that overbearing rudeness and 
abuse that characterize too many cross-exami- 
nations. He told me once that in his boyhood 
he had seen an Irish lawyer get the worst of it 
in an abusive cross-examination, and the affair 
had decided him always to treat witnesses 
gently. 

‘The Irish lawyer was examining a Mexican. 
The questions, after a deal of bullying, ran like 
this: 

“Understand, sor, that ye are to go on and 
state to the coort what ye know about this 
case in yer own languidge.’ 

“‘You want me to repeat the story in my own 
language?’ asked the witness. 

“‘Oi do, sor. That’s what Oi said.’ 

“Then the Mexican smiled and began: 

“Este mujer venia a mi casa—’ 

“The lawyer brought his fist down on the 
table with a bang. 

“*Are ye thryin’ to make fools of us all?’ he 
roared. ‘What’s thot ye’re saying, anyhow?’ 

“‘T am speaking my own language, as you 
told me to do,’ said the witness. 

“‘Oi didn’t mane for ye to spake yer own 
languidge when I said for ye to spake yer own 
languidge. Can’t ye spake to me as I’m spakin’ 
to you?’ 

“‘T can try, sir,’ said the Mexican; and with 
another smile, he began: 

“Well, thin, yer honor, this gossoon come to 
my house, and sez he to my old woman, says he, 
“I want to spake wid ye,” says he.’ 

“*What do ye mane, sor, by spakin’ in that 
way?’ roared the lawyer. 

“Shure,” replied the witness, ye axed me to 
spake in the language ye use yerself, and shure, 
I’m afther tryin’ to oblege ye.’”—Law Student’s 
Helper. 
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1. Aetion—Nature and Form.—Where an em- 
ployers’ liability company assumed the defense 
of an action for injuries to a servant of the in- 
sured employer, and was negligent in conducting 
it, the employer was entitled to sue the insurer 
for breach of its implied contract to conduct the 
suit with reasonable care or in tort for negli- 
gence.—Attleboro Mfg. Co. v. Frankfort Marine 
Accident & Plate Glass Ins. Co., U. S. C. C., D. 
Mass., 171 Fed. 495. 

2. Affidavits—Sufficiency.—An affidavit must 
disclose the name of the officer, either by the 
recitals in the body thereof or by his signature 
to the jurat.—Sellers v. State, Ala., 50 So. 340. 

3. Arbitration and Award—Consideration.—A 
bona fide difference of opinion between a city 
and street car company as to the latter’s la- 
bility under its charter and under a contract 
was a sufficient consideration for their agree- 
ment to arbitrate their dispute-—McKenney v. 
Charlottesville & A. Ry. Co., Va., 65 S. E. 503. 

4. Assault and Battery—Self-Defense.—The 
rule that, where a capital crime is attempted to 
be committed by force, it may be prevented by 
force, has been extended to other forcible felo- 
nies, such as burglary and arson.—Scheuermann 
v. Scharfenberg, Ala., 50 So. 335. 

5. Assumpsit, Action of—When Maintainable. 
—To maintain indebitatus assumpsit, plaintiff 
must have performed all of the stipulations of 
the contract on his part.—Smith v. Sharp, Ala., 
50 So. 381. 

6. Bailment—Estoppel to Deny Title of Bail- 





or.—While the principle of estoppel which pre- 
cludes a tenant from disputing his landlord’s title 
applies as well to leases or bailments for hire 
of personal property, it applies in either case 
only where the person sought to be estopped ob- 
tained possession of the property under and by 
virtue of the contract of lease or bailment.—H. 
K. Porter Co. v. Boyd, U. S. C. C. of App., Third 
Circuit, 171 Fed. 305. 


7. Bankruptey—Claims.—Under Bankruptcy 
Act, a sworn proof of claim against a bankrupt 
is prima facie evidence of its allegations in case 
it is objected to.—In re James Dunlap Carpet 
Co., U. S. D. C., E. D. Pa., 171 Fed. 532. 


8.——Claims Entitled to Priority.—Where a 
bankrupt corporation had been a general deposi- 
tary for the funds of a grocers’ association of 
which its president was treasurer, its other de- 
positors having been told by him that such 
deposits were authorized by the association to 
be repaid on demand, it did not hold such funds 
as a special deposit in trust, but the association 
was a general creditor only, not entitled to pri- 
ority.—In re Smith, Thorndike & Brown Co., 
U. s. Cc. Cc. of App., Seventh Circuit, 170 Fed. 
900. 

9. Effect of Failure to Ask Discharge.— 
Where a bankrupt fails to apply for a dis- 
charge within the time limited by the act, the 
effect is the same as a judgment denying his 
discharge from the debts therein involved, and 
he is not entitled to a discharge for such debts 
in a subsequent proceeding.—In re _ Pullian, 
U. S&S. D. C., E. D. Tenn., 171 Fed. 595. 

10. Exemptions.—The bankruptcy act is in- 
tended to grant to creditors only those rights 
which would have been theirs if bankrupts had 
not supervened, and to save to the bankrupts 
those exemptions to which they would have been 
entitled as against creditors under ordinary 
judicial process.—In re Cohn, U. S. D. C., D. N. 
Dak., 171 Fed. 568. 

11. Exemptions.—A bankrupt held not en- 
titled to object to any of the provisions of an 
order relating to his exemptions, where he 
filed no exceptions thereto—In re Cohn, U. S. 
D. C., D. N.-Dak., 171 Fed. 568. 

12. Exemption as to Wearing Apparel.—A 
ring, of whatever material or value, is within 
Ky. St. Sec. 1697, which exempts to a house- 
keeper with a family “all wearing apparel,” and, 
being so exempt, its transfer to a creditor by 
a bankrupt, ‘who is such a housekeeper, does 
not constitute a voidable preference.—In re 
Leech, U. S. D. C., N. D. Ky., 171 Fed. 591. 

13.——Involuntary Proceedings.—In making 
corporations “engaged principally in manufac- 
turing” etc., subject to the act, refers to the 
time when the petition was filed and a reason- 
able time prior thereto, and the fact that a core 
poration had previously been principally en- 
gaged in a different business is immaterial.—In 
re Interstate Pav. Co., U. S. D. C. N. D. N. Y., 
171 Fed. 604. 

14. Order to Turn Over Property.—To jus- 
tify an order requiring a bankrupt to turn over 
property, the proof that he has withheld property 
should be clear, and, where it depends upon the 
comparative estimates of the value of a stock 
df goods at different times, the discrepancy must 
be great and such as cannot be otherwise ex- 
plained.—In re Reese, U. S. D. C., N. D. Pa., 170 
Fed. 986. 
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15.—Partnership Property.—Under Bankr. Act, 
the trustee in bankruptcy of a partner could not 
sue for the property of the firm or its equiva- 
lent, where before the filing of the petition in 
bankruptcy lawful possession of the property 
was taken under a mortgage.—Lane v. Tanner, 
Cal., 103 Pac. 846. 2 


16. Sale of Attached Property.—Where at- 
tached property is sold pending bankruptcy pro- 
ceedings, of which none of the parties had no- 
tice, the trustee in bankruptcy, after confirma- 
tion of sale, must accept the proceeds in lieu of 
the property sold.—Jones v. Springer, N. M., 103 
Pac. 265. 

17. Timé for Proving Claims.—A mort- 
gagee, whose mortgage is foreclosed within a 
year after the mortgagor’s bankruptcy, is not 
entitled to prove his claim for a deficiency after 
the expiration of such year, having the right to 
prove it in the first instance as a secured claim. 
—In re Sampter, U. 8. C. C. of App., Second Cir- 
cuit, 170 Fed. 938. 

18. Title and Rights of Trustee.—Under 
Bankr. Act, property which the bankrupt held 
as bailee does not pass to his trustee, although 
he had an option to purchase any part of it at 
any time.—Walter A. Wood Mowing & Reaping 
Mach. Co. v. Vanstory, U. S. C. C. of App., Fourth 
Circuit, 171 Fed. 375. 

19. Benefit Socteties—Cause of Death.—In- 
sured who died from drinking wood aicohol 
taken by mistake for grain alcohol did not die 
from the use of intoxicating liquor.—Modern 
Woodmen of America v. Lawson, Va., 65 S. E. 
509. 

20. Bills and Notes—Place of Payment.—A 
note expressing no place of payment is generally 
payable at the maker’s residence or usual place 
of business.—Bardsley v. Washington Mill Co., 
Wash., 103 Pac. 822. 

21. Brokers—Commissions.—A broker held 
not entitled to commissions for effecting a lease, 
where before he had done enough to entitle 
him to commission he told the owner he would 
charge nothing.—Strickland v. Fairfax, Va., 65 S. 
E. 477. P . 

22. Licenses.—That a broker employed to 
sell land had not taken out a broker’s liecnse 
held not to invalidate his contract—Smith v. 
Sharp, Ala., 50 So. 381. 

23. Carriers—Connecting Carriers.—In the ab- 
sence of an arrangement between connecting 
earriers, one cannot bind the other by the sale 
of a through ticket.—Mills v. Baltimore, C. & A. 
Ry. Co., Md., 73 Atl. 885. 

24. Transportation of Live Stock.—The 28- 
hour Law (Act Cong. June 29, 1906) construed, 
and held not objectionable for uncertainty in 
so far as its provision for the transportation 
and unloading of sheep was concerned.—South- 
ern Pac. Co. v. United States, U. S. C. C. of App., 
Ninth Circuit, 171 Fed. 360. 

25. Common Law—Application and Operation. 
—Only the general principles of the common 
law which are adapted to the situation, govern- 
ment, and institutions of the state, and not in- 
consistent with the policy thereof, are of force.— 
Scheuermann vy. Scharfenberg, Ala., 50 So. 335. 

26. Constitutional Law—Right to Justice 
Without Delay.—The requirement of the admin- 
istration of justice without delay means without 
unreasonable and unnecessary delay.—Ex parte 
Ryan, La., 50 So.- 385. 




















27. Contempt—Advising Client to Disobey Or- 
der.—An attorney has the right to advise a cli- 
ent as to the validity of an order of court or a 
writ issued under its authority, but he has no 
right to go beyond that and advise the client to 
disobey the same, and if he does so he is guilty 
of a contempt of court.—Leber v. United States, 
U. S. C. C. of App., Ninth Circuit, 170 Fed. 881. 


28. Contracts—Construction.—In construing 
an ambiguous provision of a contract, the con- 
struction placed upon the contract by the parties 
held entitled to great consideration.—Virginia 
& K. Ry. Co. v. Heninger, Va., 65 S. E. 495. 


29. Renunciation Before Time of Perform- 
ance.—Upon renunciation by one party of a con- 
tinuing contract, the other may either treat 
such renunciation as a breach, and sue at once, 
or wait until the time for performance.—B. B. 
Ford & Co. vy. Lawson, Ga., 65 S. E. 444. 


30. Rescission.—One seeking to rescind a 
contract must be reasonably diligent, and must 
allege precisely the basis of the complaint.—Duy 
v. Higdon, Ala., 50 So. 378. . 


31. Corporations—Authority of Treasurer to 
Deposit Funds.—Where the action of the treas- 
urer of a corporation in depositing its funds with 
another corporation of which he was an officer 
was not in violation of any statute, the presump- 
tion is that it was not in violation of the by- 
laws or regulations of the corporation, and the 
burden of proof rests upon it, when it alleges 
that the deposit was unauthorized.—In re Smith 
Thorndike & Brown Co., U. S. C. C. of App., Seve 
enth Circuit, 170 Fed. 900, 

32. Rights of Stockholders.—A stockholder 
held not entitled to sue in his own name to re- 
dress wrongs committed against a corporation, 
without first seeking relief within the corpora- 
tion itself—Hagood v. Smith, Ala., 50 So. 374. 


33. Right to Sue.—A foreign corporation's 
contract, so long as it is executory, cannot be 
enforced, where the corporation has not com- 
plied with Code 1907, Secs. 3642, 3644.—Alabama 
Western R. Co. v. Talley-Bates Const. Co., Ala., 
50 So. 341. ; 

34. Criminal Evidence — Admissibility. — Evi- 
dence of the commission of another offense than 
the one charged is ‘inadmissible to show defend- 
ant’s guilt, unless guilty knowledge jis:‘an ele- 
ment.—Cox v. State, Ala., 50 So. 398. 

35. Criminal Law—Acts of Epileptics—An 
epileptic not shown to be insane can no more es- 
cape liability for his criminal act, while intoxi- 
cated, than can one not so affected.—Common- 
wealth v. Snyder, Pa., 73 Atl. 910. 

36. Damages—Breach of Contract.—The own- 
er of a house, having refused to permit carpen- 
ters to perform their contract, was Mable for 
the difference between the amount they would 
have received and what they were able to earn 
during'the same time by reasonable diligence.— 
Womble v. Hickson & Findley, Ark., 121 S. W. 
401. 

37. Dedication—Misuser or Diversion.—Proper- 
ty dedicated by donors to a particular public use 
cannot. without condemnation, be appropriated 
to a use of a different character, in disregard of 
the rights of the donors.—Codman y. Crocker, 
Mass., 89 N. E. 177. 

38. Deeds—Failure to Read.—Failure of 
plaintiff to read an instrument conveying land 
held not negligence, precluding him from having 
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the same set aside for fraud.—Togni v. Tami- 
nelli, Cal., 103 Pac. 899. 

39..—Sale in Gross.—The description of land 
conveyed as containing so many acres, “more 
or less,” constitutes a sale by the acre, unless it 
plainly appears that a sale in gross was intend- 
ed.—Pack v. Whitaker, Va., 65 S. E. 496. 

40.——Undue Influence.—In an action to set 
aside a conveyance for undue influence, evidence 
held to show that a relation of trust existed be- 
tween the parties, thereby throwing on the de- 
fendant burden of proving that undue influence 
was not exerted.—Harrison v. Rogers, Ala., 50 
So. 364. ° 

41. Domicile—Evidence.—Payment of an il- 
legal poll tax indicates the intent of the per- 
son paying it as to his home.—City of Rock- 
lan@ v. Inhabitants of Deer Isle, Me., 73 Atl. 885. 

42. BEjectment—Common Source of Title. 
Plaintiff in ejectment may not prove common 
source of title by evidence that defendant claims 
under a parole sale from the alleged common 
source to his vendor (Code 1904, Sec. 2741).— 
Hurley v. Charles, Va., 65 S. E. 468. 

43. Use and Acceptance.—Where upland is 
made into a channel of a river by another than 
the owner, held this was a use and occupation 
for which the owner could recover in ejectment, 
however navigable the channel was made.— 
Lownsdale v. Grays Harbor Boom Co., Wash., 
103 Pac. 833. 

44. Eminent Domain—Rights Acquired.—A 
railroad company, entering on land under emi- 
nent domain proceedings, held entitled to an 
injunction restraining a suit in ejectment to re- 
cover the land.—Jones v. Southern Ry. Co., Ala., 
50 So. 380. 

45. Equity—Amendment to Bill.—A court has 
jurisdiction to allow an amendment of a bill 
to bring in a necessary party complainant.—Kai- 
ser y. General Phonograph Supply Co., U. S. C. 
c., S. D. N. Y., 171 Fed. 432. 

46.——Defenses.—Equity does not favor a suit 
brought long after the transactions involved, 
and after the death of the original parties there- 
to.—Elliott v. Bunce, Cal., 103 Pac. 897. 

47. Federal Courts.—A federal court, hav- 








ing taken jurisdiction to distribute the assets- 


of a Pennsylvania banking company among its 
ereditors, could not properly allow amendment 
of the bill for distribution of the surplus assets 
among stockholders.—Lyon v. McKeefrey, U. S. 
c. C. of App., Third Circuit, 171 Fed. 384. 

48. Laches.—Laches cannot be claimed for 
mere lapse of time less than the period of limi- 
tations.—Cordiner v. Finch Inv. Co., Wash., 103 
Pac. 829. 

49. Evidence—Assignment of Life Policy.—An 
assignment of a policy of life insurance, though 
absolute, may be proven to be in truth a trust 
to secure indebtedness.—Protzman’s Ex’r v. 
Joseph, W. Va., 65 S. E. 461. 

50. Bodily Pain and Suffering.—Statements 
of bodily pain and suffering are admissible, if 
res gestae, or the natural and usual expressions 
indicating present pain, or if made to a physi- 
cian to enable him to prescribe.—Chesapeake & 
O. Ry. Co. v. Wiley, Ky., 121 S. W. 402. 

51, Burden of Proof.—Burden of proof as to 
plea of recoupment held on defendant, though 
general issue is also pleaded.—Carolina Portland 
Cement Co. v. Alabama Const. Co., Ala., 50 So. 
332. 











52.——Consideration.—A recital in an assign- 
ment of the receipt of the consideration is not 
conclusive.—In re Baeder’s Est., Pa., 73 Atl. 915. 
53.——Construction of Contract.—"“Good cot- 





ton,” in a contract of sale, held subject to parol 
explanation.—B. B. Ford & Co. v. Lawson, Ga., 
65 S. E. 444. 

54. Mode of Making Payment.—As between 
the original parties, a contemporaneous written 
agreement may be shown, providing for the pay- 
ment of a note out of a particular fund.—Keller 
v. Cohen, Pa., 73 Atl. 918. 

55.——Oral Agreement.—An oral agreement to 
transport cattle within a stipulated time cannot 
be shown to contradict a bill of lading.—Min- 
nesota & Dakota Cattle Co. v. Chicago & N. W. 
Ry. Co., Minn., 122 N. W. 493. 

56. Executors and Administrators—Power to 
Appoint.—In the absence of some controlling 
statute, the power to name an executor to 
administer an estate is coextensive with the 
power to devise or bequeath the estate itself.— 
In re Guye’s Estate, Wash., 103 Pac. 25. 

57. Property Held by Decedent in Trust.— 
An administrator is not released from his duty 
to maintain the right of the estate to property 
held in trust by his decedent until it is judici- 
ally determined that it does not belong to the 
estate.—Elizalde v. Murphy, Cal., 103 Pac. 904. 

58. Extortion—False Pretenses.—Where an of- 
ficer authorizes some other person to receive 
property illegally under color of official right, 
both parties are guilty of extortion.—Drake v. 
State, Okl., 103 Pac. 878. 

59. Federal Courts—Citizenship .of Corpora- 
tion.—The fact that foreign corporations li- 
censed to do business in a state are declared by 
statute to be domiciled in such state for all 
purposes does not make such a corporation a 
citizen of that state so far as to effect the juris- 
diction of the federal courts upon the question 
of diverse citizenship.—St. Louis & S. F. Ry. 
Pea v. Cross, U. 8S. C. C., W. D. Okla., 171 Fed. 

60. District in Which Suit Must be Brought. 
—aA suit in a federal court to enjoin a railroad 
company from filing and enforcing an interstate 
rate aileged to be unreasonable, jurisdiction be- 
ing invoked on the ground that a federal ques- 
tion is involved, can only be brought in the 
state in which the defendant is incorporated and 
the district in which it is an inhabitant, unless 
such objection is waived.—_Imperial Colliery Co. 
v. Chesapeake & O. Ry. Co., U. S. C. GC. S. D. 
W. Va., 171 Fed. 589. 

61. Frauds, Statute of—Sale of Standing Tim- 
ber.—Contract as to sale of standing timber 
held within the statute of frauds.—Hurley v. 
Hurley, Va., 65 S. E. 472. 

62. Guarahty—Unauthorized Indorsement of 
Check.—where the indorsement of the payee’s 
name on a check was without authority, but was 
guaranteed by a bank, and on such guaranty the 
check was paid, the guarantor is liable for any 
loss sustained thereby by the paying bank.—Mc- 
Kinnon v. Boardman, U. S. C. C. of App., Second 
Circuit, 170 Fed. 920. 

63. Husband and Wife—Contracts BRetween.— 
A husband and wife may enter into a contract 
regarding their property, whereby one may re- 
lease to the other all interest both present and 
in expectancy.—Perkins vy. Sunset Telephone & 
Telegraph Co., Cal., 103 Pac. 190. 

64. Liability for Torts of Wife.—Judgment 
cannot be given for plaintiff in an action to fore- 
close a mortgage of a husband’s property the 
forgery of which has been procured by his wife 
upon the theory that the husband is liable for 
the torts of his wife.—Gustine vy. Westinberger, 
Pa., 73 Atl. 913. j 

65. Injunction—Maintainance of Suit by State. 
—The state may maintain injunction against a 
public officer to restrain him from violating his 
official duty.—State v. Lawrence, Kan., 103 Pac. 














66. Negative Covenants.—The negative 
covenant of defendant not to sell patterns not 
furnished him by plaintiff held enforceable by 
injunction.—Butterick Pub. Co. yv. Fisher, Mass., 
89 N. E. 189. 

67. Interstate Commerce—Prosecution for Re- 
ceiving Concessions.—In a prosecution for re- 
ceiving rebates on interstate shipments in vio- 
lation of Elkins Act, it is essential for the gov- 
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ernment to prove that the tariffs established by 
the railroad company were posted at least in the 
station where the shipments were made.—United 
States v. Standard Oil Co., U. 8. D. C., N. D. IIL, 
170 Fed. 988. 

68. Safety Appliance Act.—The safety ap- 
pliance act held violated when defective car 
containing domestic traffic is hauled with car 
containing interstate traffic—United States v. 
Baltimore & O. R. Co., U. S. D. C.. W. D. Pa., 
170 Fed. 456. 

69. Internal Revenue— Whiskey Containers.— 
The reuse of a whiskey bottle originally con- 
taining whiskey bottled in bond, without de- 
stroying the stamps, held an offense, under Act 
Cong. March 3, 1897, though not knowingly or 





willfully done.—United States sv. Guthrie, 
U. 8. D. C., S. D. Ohio, 171 Fed. 528. 
70. Imtoxicating Liquors—Civil Damages.— 


Under Rev. Laws 1902, c. 100, Sec. 58, a de- 
fendant, selling to the husband liquor causiag 
intoxication in whole or in part, held liable 
for the injuries sustained by the wife, assaulted 
by the husband while intoxicated.—Minot v. 
Doherty, Mass., 89 N. E. 188. 

71. Landlord and Tenant—<Action on Lease.— 
Where a lease contract sued on referred in terms 
to a lease of the premises from a third person 
to the lessor, evidence of that lease is admis- 
sible.—Davis v. Simpson Coal Co., Ala., 50 So. 
368. 

72. Breach of Covenants in Lease.—Lessors 
under a covenant to use insurance money to re- 
build destroyed buildings held not required to 
make a further request on the holder of the 
policies that the money should be so applied.— 
Putts v. Pendleton, Md., 73 Atl. 900. 

73. Nuisance.—A tenant is liable to a third 
person for a nuisance, unless the injuries result 
from a defective construction on the premises 
at the time of rental, or because they then con- 
tained an incipient nuisance, which becomes ac- 
tive by ordinary use.—Miller v. Fisher, Md., 73 
Atl. 891. 

74. Lareeny—Indictment.—A buyer in posses- 
sion of property under a conditional sale held 
the owner, so that an indictment for the larceny 
properly laid the ownership in him.—May v. 
State, Ala., 50 So. 360. 

75. Mandamus—Enforcement of Rights of 
Stockholders.—Mandamus. held to lie to restore 
to a member of a corporation his corporate 
rights, where he has been improperly disfran- 
ehised or irregularly removed from his connec- 
tion with the corporation.—Miller y. Imperial 
Water Co., No. 8, Cal., 103 Pac. 227. 

76. Master and Servant—Contributory Negli- 
gence.—A servant held not negligent in mo- 
mentarily forgetting the presence of a set screw 
on a revolving shaft over which he stepped.— 
Rush v. Independent Mill Co., Wash., 103 Pac. 45. 

17. Contributory Negligence.—That a 
brakeman’s foot, ankle, and leg were caught 
and crushed while coupling cars held not to jus- 
tify a finding of contributory negligence per se.— 
Interstate Ry. Co. v. Tyree, Va., 65 S. E. 500. 

78. Defective Appliances.—A mere imper- 
fection in a tool furnished by a master for the 
use of his servants, by reason of which bodily 
injury results to a servant, does not necessarily 
import actionable negligence on the part of the 
master, the extent of whose obligation is to 
exercise reasonable care to provide reasonably 
safe tools.—O’Hara v. Brown Hoisting Mach. Co., 
U. Ss. Cc. C. of App., Third Circuit, 171 Fed. 394. 

79.—Duty of Master.—A master need not fore- 
see and provide against that which reasonable 
and prudent men would not. anticipate.—Norfolk 
& W. Ry. Co. v. Witt, Va., 65 S. B. 489. 

80. Injuries to Servant.—In an action for 
injuries to a servant, a count of the com- 
plaint held to allewe several acts of negligence, 
so as to place on plaintiff the burden of showing 
that the injury resulted from all of Such acts 
operating together.—Central Foundry Co.  v. 
Bailey, Ala., 50 So. 346. 

81. Liability for Assault on Third Person.— 
A creosoting company held lable for an assault 
and battery by its employee in the course of 























his employment upon an inspector on its prem- 
ises to see that the creosoting mixtures conform- 
ed to contract.—Cressy v. Republic Creosoting 
Co., Minn., 122 N. W. 484. 

82. Negligence.—In an action for injuries to 
a@ servant while riding on a logging car, defend- 
ant held negligent in failing to so construct the 





road that the frame of the car would not catch. 


on a crossing if a brass dropped out of place, 
or in failing to forbid employees from riding on 
Per cars.—Kluska v. Yeomans, Wash., 103 Pac. 





83. Negligence of Independent Contractor.— 
A contractor for work lawful in itself and not 
inherently injurious to another held not gen- 
erally liable for the negligence of a sub-con- 
tractor.—Luce v. Holloway, Cal., 103 Pac. 886. 

84. ‘Volunteer Act of Servant.—A servant, 
who volunteered to go after powder when the 
foreman was about to send another man, cannot 
complain that he was injured by falling rock 
where blasting had been done.—A. H. Jacoby 
Co. v. Williams, Va., 65 S. EB. 491. 

85. Mechanics’ Liens—Materialmen.—A mate- 
rialman’s lien was not defeated because the evi- 
dence showed there was no agreement to pay a 
definite amount, while the complaint and notice 
alleged an express contract.—Lucas v. Gobbi, 
Cal., 103 Pac. 157. 

86. Mines and Minerals—Tenants in Common. 
—Tenants in common of a mine may form a 
partnership to work it, or they may work it 
together without a _ partnership.—Howard v. 
Luee, U. S. C. C., W. D. N. Y., 171 Fed. 584. 

87. Municipal Corporations—Assessments for 
Improvements.—An owner of property abutting 
on a street improved by the city held not entitled 
to avoid the assessment by proving that the im- 
provement was not done in accordance with the 
contract.—City of Woodlawn v. Durham, Ala., 
50 So. 356. 

88. Defective Sidewalks.—A pedestrian, in- 
jured by a defective sidewalk, must show that 
he used reasonable care to avoid the accident.— 
Bedford City v. Sitwell, Va., 65 S. EB. 471. 

89. Regulation as to Place of Stopping Cars. 
—An ordinance requiring an interurban railway 
to stop its cars at any street intersection where 
a person might desire to enter or alight held 
not a valid exercise of the police power.—Village 
of Excelsinr v. Minneapolis & St. P. S. Ry. Co., 
Minn., 122 N. W. 486. 

90. Negligence—Questions of Law and Fact.— 
Negligence becomes a question of law only 
in the exceptional case, being generally a mixed 
auestion of law and fact.—Elizalde v. Murphy, 
Cal., 103 Pac. 904. 

91, Nuisance—Noise in Operation of Railroad. 
—The annoyance to persons during religious 
services from the noise of the operation of 
railroad and train yards, near the ghurch, is 
not a private nuisance, giving a right of action 
against the railroad company.—Twenty-Second 
Corp. of Church of Jesus Christ of Latter-Day 
Saints v. Oregon Short Line Ry. Co., Utah, 103 
Pac. 243. 

92. Partnership—Insolvency.—The partners 
of an insolvent firm have no right to draw sal- 
aries from the firm, but the entire proceeds of 
the firm’s business must be applied to the firm 
debts.—Miller v. Electric Supply & Construction 
Co., Colo., 103 Pac. 290. 

93. Rights as to Third Persons.—Where 
partnership funds were used to purchase and 
improve land conveyed to the wife of the part- 
ner, a lien upon the property to the extent of 
the sum used resulted in favor of the partner- 
ship.—Brown v. Orr, Va., 65 S. E. 499. 

94. Party Walls—Consideration.—Contract of 
third person to pay for a half interest In a party 
wall when he or his successors use it held based 
on sufficient consideration.—Hurford vy. Smith, 
Okla., 103 Pac. 851. 

95. Pledges—Nature and Essentials.—It is es- 
sential to the validity of a pledge that the 
pledgee take and maintain an open, exclusive, 
and unequivocal possession such as to give rea- 
sonable notice to third parties that the osten- 
sible ownership of the property is in him.— 























386 CENTRAL LAW JOURNAL, 





No. 21 








American Can Co. v. Erie Preserving Co., U. 8. 
c. c, W. D. N. Y., 171 Fed. 540. 

96. Principal and Agent—Authority of Agent. 
—An alleged agent’s declarations as to authority 
at the time of the purchase of the goods in 
question held admissible after proof of the agen- 
cy.—Childress v. Smith-Echols-Burnett Hard- 
ware Co., Ala., 50 So. 322. 

97. Quieting Title—Invalid Instruments.—An 
invalid instrument will be set aside as a cloud on 
title, though its invalidity is patent.—Cordiner v. 
Finch Inv. Co., Wash., 103 Pac. 829. 

98. Quo Warranto—Right to Office.—Quo 
warranto held the proper remedy for trying 
right to office, and attacking the board of 
canvassers’ declaration of the result of the elec- 
tion.—Barnett v. Midgett, S. C., 65 S. E. 441. 

99. Raithroads—Failure of Carrier to Stop for 
Passenger.—Without notice to a carrier of a 
prospective nassenger’s illness no recovery for 
increased injury or suffering by reason thereof 
ean be recovered for failure to take a passen- 
ger aboard.—Berley v. Seaboard Air Line Ry., 
S. C., 65 S. E. 456. ‘ 

100. Injury to Child on Track.—A child 
lying down on a railroad track between the rails, 
with his foot over a rail, is a trespasser.—South- 
ern Ry, Co. v. Smith, Ala., 50 So. 390. 

101. Penalty Under Safety Appliance Act.— 
That a carrier has used reasonable care to re- 
fair appliances required by the federal safety 
appliance act is no defense to an action for pen- 
alty under the act.—United States v. Southern 
Ry. Co., U. S. D. C., W. D. N. C., 170 Fed. 1014. 

102. Reference—Finding of Facts.—Clear er- 
ror must be pointed out in finding of fact by a 
master before the court will disturb them.— 
Rankin vy. Rankin, Pa., 73 Atl. 920. 

103. Removal of Causes—Ancillary Proceed- 
ings.—A proceeding in a state court by a peti- 
tion filed in a cause after decree pursuant to 
the mandate of the Supreme Court held ancil- 
lary, and not removable.—Daugherty v. Sharp, 
U. Ss. c. C., E. D. Mich., 171 Fed. 466. 

104. Salea—Inspection of Goods.—A buyer en- 
titled to inspect the goods as a condition prece- 
dent to the passing of title held not as a matter 
of law to accept the goods by taking the same 
from the car to make an inspection.—Wall Rice 
Milline Co. v. Continental Supply Co., Utah, 103 
Pac. 242. 

105. Right to Reclaim Property.—Where 
specific personal property is sold for cash, deliv- 
ery being made in the exnectation of immediate 
payment, the buyer’s failure to pay the price 
held to authorize the seller to reclaim the prop- 
erty.—Peonle’s State Bank of Michigan Valley 
v. Brown, Kan., 103 Pac. 102. 

106. Transfer of Title—Where personal 
property sold, to be paid for on delivery in cash 
and notes, was delivered and held and used 
hv the purchaser for five months before any set- 
tlement was made, during which time the seller 
was urging payment.-hut at no time questioned 
the sale, the legal title as well as possession of 
the pronerty passed to the purchaser.—H. K. 
Porter Co. v. Boyd, U. S. Cc. C. of App., Third 
Circuit, 171 Fed. 305. 

107. Schools and School Districts—Trustees as 
Officers of State.—The schools of a city belong 
to the state’s common school svstem. and their 
trustees are officers of the state.—Citv of Lou- 
isville v. Commonwealth, Ky., 121 S. W. 411. 

108. Specifie Performance—Contract to De- 
liver Stock.—A contract to nav for plaintiff’s 
services in corporate stock held not a proper 
subject for snecific nerformance.—Oliver v. Lit- 
tle, Nev., 103 Pac. 240. 

109. Statutes—Invaliditv in Part.—Where it 
apnears on the face of a legislative act that’ an 
inducement for its nassage was a void provision, 
the entire act falls.—State v. Junkin, Neb... 
122 N. W. 4738. 

119. Taxation—Levy or Judgement.—A judg- 
ment is intangible property. rat subject to dis- 
tress ptoceedings to collect taxes against the 
judement creditor.—Acme Harvesting Mach. Co. 
v. Hinkley, S.’D.,°122 N. W. 482. 























111. Terts—Interference With Business.—At 
common law a trader, in order to get another’s 
customers, could use any means not violative. of 
the criminal laws, or amounting to fraud, duress, 
intimidation, or inducing a breach of contract.— 
Citizens’ Light, Heat & Power Co. v. Montgom- 
ery Light & Water Power Co., U. S.C. CGC, 
M. D. Ala., 171 Fed. 553. ; 

112. Towage—Liability for Injury to Tow.— 
While a towing tug may be liable in rem for 
negligence as a tort, even though the owner is 
not liable, yet, when the owner is exempted from 
liability by contract. his vessel is also exempted. 
—The Oceanica, U. S. C. C. of App., Second Cir- 
cuit, 170 Fed. 893. 

113. Trade Marks and Trade Names—Who 
May Acquire.—A jobber, buying his goods from 
a manufacturer, held entitled to create a valid 
trade mark on the goods.—Nelson v. J. H. Win- 
chell & Co., Mass., 89 N. E. 180. 

1l4. Trespass—Spring Guns.—An owner of a 
store in which goods are kept for sale and in 
deposit held not liable in trespass to a would- 
be burglar shot by a spring gun placed in the 
store to shoot persons attempting to burglarize 
it, in violation of Code 1907, Sec. 6415.—Schuer- 
mann v. Scharfenberg, Ala., 50 So. 335. 

115. Usury—Interest.—A stipulation, in a 
contract carrying a usurious rate of interest, 
that it will be forfeited for non-payment of in- 
terest, cannot be enforced, where the debtor has 
paid the legal interest.—Ozmore y. Coram, Ga., 
65 S. E. 448. 

116. Vendor and Purchaser—Disaffirmance of 
Contract.—Upon the seller’s breach of his cove- 
nant to convey within the agreed time, because 
of his inability to do so, the buyer held entitled 
to disaffirm the contract and recover back the 
cash payment made there being a total failure 
+ Rn catia v. Fox, Cal. 103 Pac. 

10. 


117. Misrepresentations.—Where agents to 
sell land misrepresented to the vendees the num- 
ber of acres contained in the tract, the vendees 
might either sue for rescission or retain the 
land and sue for damages.—West v. Carter, 
Wash., 103 Pac. 21. 

118. Performance of Contract.—Neither of 
the parties to a contract of sale can, without 
performance or offer of performance on his part. 








,put the other in default, where the covenants of 


the parties are mutual and dependent.—Hooe v. 
O’Callagan, Cal.. 103 Pac. 175. 

119. Record Title——Preservation of the 
general index of the recorder’s office, when the 
records of the office are destroyed, held not to 
enable the vendor to give, in accordance with 
his contract. a title fairly deducible of record.— 
Crim v. Umbsen, Cal., 103 Pac. 178. 

120. Rescission.—A vendor, dispossessing 
the purchaser without violating the contract 
does not thereby rescind the contract.—Batson v. 
Johnson, Ala., 50 So. 348. 

121. Rescission.—A party who has been 
fraudulently betrayed into making a contract, 
mav resume possession of the property on re- 
turning that which he himself has received.— 
Duy v. Hogdon, Ala., 50 So. 378. 

122.——Uncertainty in Contract.—Where. in a 
eontract to sell 20 acres of land, exceptine 1 
acre, the 1 acre alone is insufficiently described, 
het the evecention alone fails.—Lange v. Waters, 
Cal.. 103 Pac. 889. 

123. Warehousemen—Warehouse Receipts.— 
To constitute a negotiable warehouse receipt it 
must have heen issued by one engaged in the 
business of warehousing.—American Can Co. v. 
Frie Preserving Co., U. S. C. C., W. D. N. Y., 171 
Fed. 540. 

124. Waters and Water Courses—Surface Wa- 
ters.—A landowner may prevent surface water 
from coming on his premises.—City of Paola v. 
Garman, Kan., 103 Pac. 83. 

125. Wilis—Forfeiture of Legacy.—Testator’s 











widow held to have forfeited her legacy by un- . 


suecessfully contesting the will. under a pro- 


vision thereof, though she had _ reasonable. 
grounds for such contest.—In re Miller’s Estate, 


Cal., 103 Pac. 842. 
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